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2 Evert L. Hagen vs. 


Tn the District Court of the United States, Southern 
District of California, Central Division 


No. 8741-BH 


TITLE INSURANCE AND TRUST COMPANY, 
a corporation, 
Plaintiff, 
VS. 


EVERT HAGAN, doing business as EL REY 
CHEESE CO., and CENTRAL AVENUE 
DAIRY, INC., a corporation, 

Defendants. 


COMPLAINT IN INTERPLEADER 


Plaintiff complains of the defendants above named, 
and Alleges: 
JF 


This action arises under the Act approved Jan- 
uary 25, 1948, Chapter 646, Public Law 773, Laws 
of the 80th Congress, Second Session; United States 
Code, Title 28, Section 1335, as hereinafter more 
fully appears. 


Plaintiff is a corporation incorporated under the 
laws of the State of California, having its principal 
place of business in the City of Los Angeles, County 
of Los Angeles, State of California. 


Defendant, Evert Hagan, doing business as El] Rey 
Cheese Co., is a resident of and has his place of busi- 
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ness in the City of Los Angeles, County of Los An- 
geles, States of California. [2] 


Defendant, Central Avenue Dairy, Inc., a corpora- 
tion, is a corporation organized under the laws of the 
State of Arizona, and having its principal place of 
business in the City of Phoenix, State of Arizona. 


The matter in controversy exceeds the sum of $500. 


J ally 


That on or about September 6, 1946, defendants, 
Evert Hagan, doing business as El Rey Cheese Co., 
and Central Avenue Dairy, Inc., opened an escrow 
with plaintiff, known in its files and records as Es- 
crow No. 2494622, and said defendant, Evert Hagan, 
deposited the sum of $1750 therein, to be disbursed 
after certain reconveyances of trust deeds in said 
instructions described had been received and upon 
further instructions for disbursement ‘‘from both 
Evert Hagan and Central Avenue Dairy, Inc., or 
from a court of competent jurisdiction.”’ 


Il. 


That thereafter certain requests for reconveyances 
of deeds of trust were deposited in said escrow and 
recorded and used in accordance with the escrow in- 
structions of defendants; but no further instructions 
for the disbursement of said sum of $1750 have ever 
been given plaintiff by both defendants, Evert Hagan 
and Central Avenue Dairy, Ine., a corporation, and 
no instruction has ever been given plaintiff by a 
court of competent jurisdiction or any court. 
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That thereafter, and on or about December 3, 1947, 
said Evert Hagan, doing business as El] Rey Cheese 
Co., made demand upon plaintiff for the return of 
said sum of said $1750 to him, which demand has 
thereafter been repeatedly made upon plaintiff. 


That said Central Avenue Dairy, Inc., by and 
through its attorneys has refused to approve or ac- 
quiesce in such demand of said defendant. Evert 
Hagan, doing business as El Rey Cheese Co., and 
has demanded that said monies so deposited in said 
escrow [3] be turned over and paid to it because of 
said releases and reconveyances of deeds of trust de- 
posited and used in said escrow as provided for in 
said written instructions. 


IV. 


That by reason of the conflicting claims and de- 
mands of defendants, plaintiff is in doubt as to which 
defendant is entitled to receive the monies deposited 
with plaintiff as hereinbefore set forth and has no 
remedy at law and cannot determine said claims ex- 
cept at great peril and risk. 


N: 


That plaintiff makes no claim to said sum of $1750, 
except to have said sum disbursed to the person le- 
gally entitled thereto. 

WL, 


That plaintiff has deposed with the Registry of 
this Court said sum of $1750 there to abide the judg- 
ment of the Court. That said deposit and said pay- 
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ment so made into Court was made by plaintiff herein 
at the commencement of this action. 


Vad, 


That it has become necessary for plaintiff to insti- 
tute this action in interpleader to avoid a multi- 
plicity of actions, unnecessary attorney’s fees, and 
costs of suit, and irreparable injury and damage. 


Wherefore, in consideration of the premises, and 
inasmuch as plaintiff is without an adequate remedy 
except by this action of interpleader, plaintiff prays: 


That process issue out of this Honorable Court di- 
rected to the defendants, and each of them, and that 
an order of injunction against said defendants, and 
each of them, be made enjoining the defendants, and 
each of them, from instituting or prosecuting any 
suit or proceeding in any State Court or in any [4] 
United States Court, on account of the monies de- 
seribed in this complaint and deposited by plaintiff 
in the Registry of this Court until further order of 
the Court. 


That such process and order of injunction he 
made returnable at such time as this Honorable 
Court shall determine and shall be addressed to and 
served by the United States Marshals for the respec- 
tive districts wherein said defendants reside or may 
be found. 


That said defendants, and each of them, he re- 
quired to interplead concerning their claims, if any, 
to the above-described money and to set forth their 
interest in and claims to the same. 
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That the Court determine the validity of their 
respective interest and claims, and order and direct 
the disposition of said money. 


That upon the hearing and determination of this 
cause, plaintiff be discharged from any and all 
further liability to the defendants, and each of them, 
on account of the money above described, and that 
said injunction be made permanent; and for such 
other, further, and different general relief as to the 
Court may seem meet and proper. 


ARCH. H. VERNON, 
LAWRENCE L. OTIS, 
GILBERT E. HARRIS, 


By /s/ ARCH. H. VERNON, 
Attorneys for Plaintiff. 


(Duly Verified.) 
[Endorsed]: Filed Oct. 7, 1948. [5] 


[Title of District Court and Cause. | 


DEPOSIT 


To: Mr. Edmund L. Smith, Clerk of the United 
States District Court: 


Plaintiff herewith hands you for deposit in the 
Registry of the Court in the above action, the sum 
of $1750 (Check No. 439367, drawn by Title Insur- 
ance and Trust Company on The Farmers and Mer- 
chants National Bank of Los Angeles, at Los An- 
geles, California, payable to you); the above being 


Central Avenue Dairy, Ine. 7 


all of the property described in the complaint in 
the above-entitled action and interpleaded by plain- 
tiff herein. 


Dated the 7th day of October, 1948. 


ARCH. H. VERNON, 
LAWRENCE L. OTIS, 
GILBERT E. HARRIS, 


By /s/ ARCH. H. VERNON, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Oct. 7, 1948. [7] 


[Title of District Court and Cause. ] 


MOTION 


Plaintiff moves the Court for an order directing 
the Clerk of said Court to issue a summons herein 
directed to defendant, Evert Hagan, doing business 
as El Rey Cheese Co., requiring said defendant to 
answer the complaint herein within twenty days 
after service of said summons upon him, and noti- 
fying him that, if he fails to do so, judgment by 
default will be taken against him for the relief de- 
manded in the complaint, and addressed to the 
United States Marshal of the Southern District of 
the State of California, in which said defendant re- 
sides, for service upon said defendant; and to issue 
an additional summons directed to defendant, Cen- 
tral Avenue Dairy, Ine., a corporation, requiring 
said defendant to answer the complaint herein with 
twenty days after the service of such summons upon 
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it, and notifying it that if it fails so to do, [8] judg- 
ment by default will be taken against it for the re- 
hef demanded in the complaint, and addressed to 
the United States Marshal of the District of Ari- 
zona, State of Arizona, in which said defendant. re- 
sides; and 

For an order of injunction enjoining said defend- 
ants, and their respective attorneys, agents and rep- 
resentatives, or either or any of them, until the 
further order of this Court, from instituting or 
prosecuting any suit or proceeding in any State 
Court or in any United States Court on account of 
the money described in the complaint herein; and 

Further ordering said defendants, and each of 
them, to show cause, if any they have, at such time 
as shall be determined by the Court, why the fore- 
going order of injunction should not be made per- 
manent; and why a decree should not be made and 
entered discharging plaintiff from all and any 
further hability to said defendants, or any or either 
of them; and for such other and further orders and 
decrees as may be necessary and proper in the 
premises; and 

For a further order directing that a copy of such 
order shall he served upon each of the defendants 
with the summons and copy of the complaint or- 
dered served upon them herein, by said respective 
United States Marshals, and that the respective 
United States Marshals shall make return of serv- 
ice of such process and a copy of said complaint and 
a copy of such order not later than twenty days 
after the service thercof. 
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This motion is based upon the verified complaint 
herein, and the provisions of Section 1335, Title 28 
United States Code, approved January 25, 1948, and 
effective September 1, 1948. 


Dated October 7th, 1948. 


ARCH. H. VERNON, 
LAWRENCE L. OTIS, 
GILBERT E. HARRIS, 


By /s/ ARCH. H. VERNON, 
Attorneys for Plaintiff. 


Acknowledgment of Service.) 


[Endorsed]: Filed Oct. 7, 1948. [9] 


[Title of District Court and Cause. ] 


ORDER OF INJUNCTION AND FOR 
PROCESS 


Good cause appearing therefor from the verified 
complaint on file herein: 

It Is Ordered that the Clerk of the above-entitled 
court issue a summons herein directed to defendant, 
Evert Hagan, doing business as El Rey Cheese Co., 
requiring said defendant to answer the complaint 
herein within twenty days after the service of said 
summons upon him, and notifying him that, if he 
fails to do so, judgment by default will be taken 
against him for the relief demanded in the com- 
plaint, and addressed to the United States Marshal 
of the Southern District of the State of California 
for service upon said defendant; and to issue an 
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additional summons directed to the defendant, Cen- 
tral Avenue Dairy, Inc., a Corporation, requiring 
said defendant to answer the complaint herein 
within [10] twenty days after the service of such 
summons upon it, and notifying it that if it fails to 
do so, judgment by defalut will be taken against it 
for the relief demanded in the complaint, and ad- 
dressed to the United States Marshal of the Dis- 
trict of Arizona, State of Arizona; and 

It Is Further Ordered that said defendants and 
their respective attorneys, agents, and representa- 
tives, or any or either of them, are enjoined from 
instituting or prosecuting any suit or proceeding in 
any State Court, or in any United States Court, on 
account of the money described in the complaint 
herein, until the further order of this Court herein ; 
and 

It Is Further Ordered that said defendants, and 
each of them, show cause, if any they have, on the 
8th day of November, 1948, at 10:00 o’clock of said 
day, at the Court Room of the Honorable Ben Har- 
rison, Judge of this Court, in the Federal Building 
in the City of Los Angeles, County of Los Angeles, 
State of California, why the foregoing injunction 
should not be made permanent and why a decree 
should not be made and entered discharging Plain- 
tiff from any and all lability to said defendants, or 
any or either of them; and for such other and 
further orders and decrees as may be proper and 
necessary in the premises; and 

It Is Further Ordered that a copy of this order 
be served upon each of the defendants, with the 
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summons and a copy of the complaint ordered 
served upon them herein by said respective United 
States Marshals, and that the said respective United 
States Marshals shall make return of the service of 
said summons and a copy of said complaint, and a 
copy of this order, not later than twenty days after 
service thereof. 


Dated: the 7th day of October, 1948. 


/s/ LEON R. YANKWICH, 
Judge of the United States 
District Court. 


(Acknowledgment of Service.) 


[Endorsed]: Filed Oct. 7, 1948. [11] 


[Title of District Court and Cause. | 


ANSWER, CLAIM, AND CROSS-COMPLAINT 
OF DEFENDANT-CLAIMANT, EVERT L. 
HAGAN. 


Comes Now, Evert L. Hagan, defendant-claimant, 
in the above-entitled cause of action, and denies, ad- 
mits, alleges and avers as follows: 


ANSWER 


I. 

This action arises under the Act approved Jan- 
uary 25, 1948, Chapter 646, Public Law 733, Laws 
of the 80th Congress, Second Session; United States 
Code, Title 28, Section 1335, as hereinafter more 
fully appears. 


Plaintiff is a corporation incorporated under the 
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laws of the State of California, having its principal 
place of business in the City of Los Angeles, County 
of Los Angeles, State of California. [12] 

Defendant, Evert Hagan, doing business as El 
Rey Cheese Co., is a resident of and has his place 
of business in the City of Los Angeles, County of 
Los Angeles, State of California. 

Defendant, Central Avenue Dairy, Inc., a cor- 
poration, is a corporation organized under the laws 
of the State of Arizona, and having its principal 
place of business in the City of Phoenix, State of 
Ayizona. 

That the matter in controversy exceeds the sum 
of $500.00. 

ne 


Defendant, Evert L. Hagan, admits that the plain- 
tiff, Title Insurance and Trust Company, a corpora- 
tion, of the City of Los Angeles, County of Los An- 
geles, State of California, located at 433 South 
Spring Street, is the escrow-holder in escrow No. 
2-494-622, wherein there is deposited the sum of 
$1750.00; that said escrow was entered into between 
Evert L. Hagan, doing business as El Rey Cheese 
Co., and Central Avenue Dairy, Inc., a corporation, 
on or about the 6th day of September, 1946; this 
defendant admits that both Evert L. Hagan and the 
Central Avenue Dairy, Inc., have made demand and 
claim from the plaintiff herein, Title Insurance & 
Trust Company, a corporation, for said $1750.00; 
that this defendant Evert L. Hagan, admits that the 
plaintiff, Title Insurance & Trust Company, is a 
disinterested stake-holder of the said sum of 
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$1750.00; and further admits that unless inter- 
pleader is adjudged proper, that the plaintiff, Title 
Insurance & Trust Company will be placed in great 
peril of being subjected to double liability on ac- 
count of said sum. 

Wherefore, defendant, claimant, Evert L. Hagan, 
desires to join in the prayer of the plaintiff, Title 
Insuranee & Trust Company, that an interpleader 
by judged proper, that plaintiff be allowed to pay 
into the registry of the Court, the sum of $1750.00 
less its costs herein incurred and a reasonable sum 
as and for its attorney fees and be discharged from 
all hability to Evert L. Hagan, and the Central Ave- 
nue Dairy, Ine., on account of said escrow agree- 
ment, and [13] defendant, claimant, Evert L. Ha- 
gan, prays that the temporary injunction hereto- 
fore issued restraining Evert L. Hagan, and the 
Central Avenue Dairy, Inc., from proceeding in any 
State or Federal Court, be made permanent. 


And, Evert L. Hagan, Bases His Claim for the Said 
Sum of $1750.00 Upon the Following Allega- 
tions: 

CLAIM 


Jt, 

Repeats each and all of the allegations contained 
in Paragraph I, of the foregoing Answer and makes 
the same a part hereof as though set forth herein 
mm full. 

JU, 

Claimant, Evert L. Hagan, alleges that for a num- 

ber of years prior to 1932, he had, at his own ex- 
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pense, and outlay of time, carried on experiments 
for the manufacture of cheese, and cheese food prod- 
ucts. That, as a result of his experiments, Evert L. 
Hagan perfected and invented formulas for manu- 
facturing two proudcts, the same being: 


1—‘‘Queso Diiro Cheese,’’ otherwise known as 
“La Barea’’; 

2—‘‘Queso Blanco Cheese,”’ otherwise known as 
‘*El Rey Cheese.”’ 


Claimant alleges that the entire process for the 
manufacture of these products was the result of the 
inventive efforts of this claimant, Evert L. Hagan; 
that when the same was perfected, he entered into 
an oral agreement with the Central Avenue Dairy, 
Inc., whereby they were given the formulas and 
secret processes, and the right to produce such 
cheese, but, this claimant, Evert L. Hagan, reserved 
the sole right to distribute and sell said cheese, in 
the entire United States. Claimant, Evert L. Hagan, 
alleges that pursuant to said oral agreement, the 
Central Avenue Dairy, Inc., did manufacture said 
cheese, according to the process and trade secrets 
perfected by this claimant, Evert L. Hagan, and 
this claimant set up distribution outlets, in the 
States of Texas, New Mexico and California, and, 
Arizona; Claimant further [14] alleges that this ar- 
rangement was continued from 1932 until Novem- 
ber 8th, 1938, when a different arrangement was en- 
tered into between this claimant, Evert L. Hagan 
and the Central Avenue Dairy, Inc., by written con- 
tract, a copy of which is hereto attached, and marked 
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Exhibit ‘‘A’’, which is made a part hereof, by ref- 
erence, as though set forth herein in full. 


Claimant, Evert L. Hagan, alleges that under the 
said written agreement of November 8th, 1939, this 
claimant gave to the said Central Avenue Dairy, 
Inc., the sole right to retail and wholesale the two 
cheese products, ‘‘La Barca” and ‘El Rey” in the 
States of Arizona, New Mexico and Texas; and that 
the said Central Avenue Dairy, Inc., agreed to fur- 
nish ‘‘La Barea’’ and ‘‘El Rey Cheese’’ to elaim- 
ant herein, Evert L. Hagan, exclusively in the State 
of California, at a price schedule as set forth in 
Paragraph Three of said written agreement and 
contract of November 8th, 1938, which schedule is 
as follows: 


Queso Duro Cheese, Brand ‘‘La Barea’”’ 


lemoks amd oaves............50.4.: Te 
“Malas, (Cle: 0) ) eens oer Sc 
“PICS: (GUL eer 8e 
Queso Blanco Cheese, Brand ‘‘ El Rey’’ 
LSS, SSS, eee 9¢ 
IIL. 


Claimant, Evert L. Hagan, further alleges that at 
the time of the written agreement of November 8th, 
1938, there was a balance due from claimant Evert 
L. Hagan, to the Central Avenue Dairy, Inc., for 
the past deliveries made to claimant Evert L. Ha- 
gan, and that said balance due amounted to $3795.04; 
that in said written agreement of November 9th, 
1938, it was agreed in Paragraph Four thereof, that 
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the said amount was to be paid to the Central Ave- 
nue Dairy, Ine., in the following manner: [15] 


‘‘First Party agrees specifically to pay le per 
pound over and above the prices scheduled afore- 
said for every pound of cheese ordered by him 
hereafter, which le per pound is to be applied to 
the repayment of the above account stated as set 
forth hereinabove, such added payment of le per 
pound to be paid until the account in the sum of 
$3795.04 is paid in full, with interest thereon from 
date at the rate of six per cent per annum.”’ 


And it was further agreed in said agreement as 
follows: 

‘‘First Party specifically agrees to order and pur- 
chase from Second Party, freight to be paid by the 
First Party, under the terms and conditions afore- 
said, not less than 9,000 pounds of cheese per month 
hereafter, of either ‘‘E] Rey’’ or ‘‘La Barea’’ or 
both, in the aggregate until such time as the ac- 
count of $3795.04 and interest had been paid in 
full; 


“*8. Second Party agrees to ship such amount 
and kinds of cheese to the First Party as ordered 
by the First Party, and accompanied by the check 
of the First Party, as hereinabove provided, pro- 
viding the sale price of said cheese, as herein pro- 
vided, covering the sale price of said cheese, as per 
schedule aforesaid, plus one cent per pound, on all 
cheese ordered, which one cent per pound, Second 
Party agrees to apply to the delinquent account of 
the First Party as aforesaid. Second Party further 
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agrees to supply First Party, freight to be paid by 
First Party, promptly upon receiving the order of 
Bie Kirst Party’’; 

IV. 


Said contract of November 8th, 1938, guaranteed 
to the said Evert L. Hagan, that he was to receive 
the two hamed types of cheese exclusively in the 
State of California, from the Central Avenue Dairy, 
Ine., said contract providing: 

‘*Second Party agrees to supply no other person 
or persons in the State of California with the grades 
and types of cheese, hereinbefore referred to, dur- 
ing the life of this agreement, and [16] Second 
Party agrees to supply no cheese of the types afore- 
said to any person anywhere, knowing said cheese 
is to be offered for sale in competition with First 
Party in the State of California during the life of 
this agreement.’’ 


ve 


Claimant, Evert L. Hagan, alleges that the dura- 
tion of said agreement was provided in Paragraph 
12 thereof as follows: 

‘Tt is hereby mutually agreed by and between 
the parties hereto that this agreement shall remain 
in full force and effect so long as the First Party 
owes any balance of account to Second Party, 
either in connection with the stated balance due at 
the date of the execution of this agreement, to wit, 
$3795.04 and interest, or in connection with any 
further credit extended to the First Party during 
the life of this agreement, which additional credit 
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may be granted at the option of the Second Party, 
but it is distinctly understood that it is not required 
to be given under the terms of this agreement.’ 


VE 


Claimant, Evert L. Hagan, alleges that simul- 
taneously with the entering into of the written 
agreement of November 8th, 1938, claimant exe- 
cuted his promissory note in the amount of $3795.04, 
with interest at 6% per annum, secured by deed of 
trust upon lots 14 and 15, Block 9, Tract 5329 as per 
Map recorded in Book 60, Page 39, of Maps, in the 
office of the County Recorder of Los Angeles County, 
State of California, and claimant also executed a 
chattel mortgage on all of the personal property 
located on said afore-described real property ; claim- 
ant alleges that said deed of trust and chattel mort- 
gage were given to secure to the Central Avenue 
Dairy, Inc., full performance of the contract agree- 
ment of November 8th, 1938, on behalf of this 
claimant, Evert L. Hagan. 

Claimant alleges that upon September 6th, 1946, 
the security given by claimant, Evert L. Hagan, as 
set forth in the preceding [17] paragraph, was re- 
leased by the said Central Avenue Dairy, Ine., and 
this claimant deposited the sum of $1750.00, now 
the subject of this interpleader action, with the Title 
Insurance & Trust Company, as escrow holder in 
lieu of said deed of trust and chattel mortgage; 
claimant alleges that this exchange of security was 
effected after numerous breaches of the contract of 
November 8, 1938. 
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Claimant, Evert L. Hagan, alleges that from and 
after November 8, 1938, he, duly performed and 
fully complied with all the obligations, conditions, 
precedent and terms imposed upon him by the said 
written agreement; that he has at all times ordered, 
received and paid for all deliveries of the two 
cheeses that were contracted for therein, and that 
he has ordered an amount equal to the amount 
agreed upon in said written contract of November 
8th, 1938; but claimant alleges that notwithstand- 
ing claimant’s full performance, the Central Ave- 
nue Dairy, Inc., committed the following breaches 
of the contract of November 8th, 1938, to the injury 
and damage of the claimant, Evert L. Hagan: 

1—Upon July 1st, 1941, contrary to Paragraph 
three of said written agreement of November 8th, 
1938, the Central Avenue Dairy, Inc., refused to 
deliver cheese at the schedule of prices therein set 
up, but required an additional one cent per pound; 
that on August 15th, 1941, the Central Avenue 
Dairy, Ine., wholly disregarding said contract clause 
setting up the schedule of prices, and arbitrarily 
refused to deliver cheese thereunder at said sched- 
uwled prices, but demanded fifteen cents per pound; 
that upon April Ist, 1943, the said Central Avenue 
Dairy, Inc., arbitrarily raised said price, contrary 
to said price schedule set out in the written contract 
of November 8th, 1938, to eighteen cents per pound. 

2—The said Central Avenue Dairy, Inc., did on 
September 16th, 1939, without just cause, failed and 
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refused to [18] make any further shipments of El 
Rey Cheese, 


3—That said Central Avenue Dairy, Inc., did, 
during the term and life of said contract, ship both 
‘‘La Barea’”’ and ‘‘El Rey’’ cheese to Ollie Brown, 
doing business as The Ramona Provision Company, 
in the City of Los Angeles, County of Los Angeles, 
State of California, and to Thomas Gonzales, doing 
business as the American Chile Products, in the 
City of Los Angeles, County of Los Angeles, State 
of California, without the consent and against the 
will of this claimant. 


4—The said Central Avenne Dairy, Inc., did, con- 
trary to the written agreement of November 8th, 
1938, shipped during the month of July and Au- 
cust, 1945, and prior thereto, cheese which was not 
of good quality and merchantable condition, and the 
same was of such poor quality and in such a condi- 
tion of spoilage that it was seized by the United 
States Government Food and Drug Administration, 
and the Food and Drug Administration of the State 
of California. 


5—During the month of August, 1945, the Cen- 
tral Avenue Dairy, Inc., at a time when said Cen- 
tral Avenue Dairy, Inc., admitted there was yet to 
be delivered to this claimant, Evert L. Hagan, under 
the agreement of November 8th, 1938, a remainder 
of 110,000 pounds of cheese, did refuse and fail to 
make any further deliveries under said contract, and 
does not and will not at this time comply with the 
terms of said written agreement and does now econ- 
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tinue and fail and refuse orders for said cheese 
from this claimant, Evert L. Hagan. 


IDE 


Claimant alleges that under the terms of the writ- 
ten agreement of November 8th, 1938, there was 
only one means for the payment of the balance due 
to the Central Avenue Dairy, Inc., in the amount of 
$3795.04 and that that was by the payment of one 
cent per pound, additional for each pound delivered 
under the agreement of November 8th, 1938. Claim- 
ant alleges that by reason of the breach set forth 
herein, payment by the claimant in the manner as 
provided by the contract was made impossible. 
Claimant alleges this impossibility was [19] brought 
about solely due to the acts and conduct of the said 
Central Avenue Dairy, Inc., and that the legal ef- 
fect of said acts and conduct by said Central Ave- 
nue Dairy, Inc., was to effect a waiver of payment 
of said balance and the right to have and retain 
security for the payment thereof; that by reason of 
the breaches alleged, which prevented performance 
on behalf of this claimant, Evert L. Hagan, a waiver 
of the rights to payment in the manner provided 
for in the contract by Central Avenue Dairy, Ine., 
to all of its right to make any claim upon the fund 
before the Court, to wit, the $1750.00 now deposited 
in the registry of the Court. 

Wherefore, this claimant prays the Court to make 
an Order adjudging that Evert L. Hagan, alone, is 
entitled to receive the sum of $1750.00, less costs 
and a reasonable sum for attorneys’ fees, heretofore 
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deposited in the registry of this Court by the Title 
Insurance & Trust Company; that Evert L. Hagan 
be awarded his costs herein incurred, and for such 
other and further orders as the Court may deem 
just and proper in the premises. 


And the Claimant, Evert L. Hagan, Further as 
Cross - Complainant Against Central Avenue 
Dairy, Inc., Alleges and Avers as Follows: 


CROSS-COMPLAINT 
dis 


Cross-Complainant, Evert L. Hagan, re-alleges 
and by reference makes Paragraphs I, IT, III, IV, 
V, Vi, VII, VIII and IX of the Claim of Evert L. 
Hagan, a part hereof as though set forth herein in 
full. 

10. 


Cross-Complainant alleges that by reason of the 
breach of the contract as alleged in Paragraph VIII 
of the claimant’s claim, this cross-complainant has 
been damaged in the sum of $200,000.00. [20] 


Wherefore, Cross-complainant prays the Court to 
award him judgment in the amount of $200,000.00 
and in addition, give him judgment for his costs 
herein expended, and for such other and further 
orders the Court may deem proper in the premises. 


/s/ GUY B. GRAHAM, 
Attorney for Claimant and Cross-Complainant, 
Evert L. Hagan. 


ow) 
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State of California, 
County of Los Angeles—ss: 


Evert L. Hagan, being first duly sworn, deposes 
and says: That he is a party defendant, claimant and 
cross-complainant in the foregoing and above-en- 
titled action; that he has read the foregoing Answer, 
Claim and cross-complaint and knows the contents 
thereof; and that the same is true of his own knowl- 
edge, except as to the matters which are therein 
stated upon his information or belief, and as to 
those matters that he believes to be true. 


/s/ EVERT L. HAGAN, 
Affiant. 


Subscribed and sworn to before me this 29th day 
of October, 1948. 


anny 


Notary Pubhe in and for the County of Los An- 
geles, California. 
My commission expires March 15th, 1949. 


[Endorsed]: Filed Nov. 1, 1948. [21] 


[ Title of District Court and Cause. ] 


HSER “A” 


Agreement of November 8th, 1938, Between Evert L. 
Hagan, and Central Avenue Dairy, Inc. [22] 


AGREEMENT 


This Agreement, made and executed this 8th day 
of November, 1938, by and between Evert L. Hagan, 
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Party of the First Part, of 115 North Eastern Ave- 
nue, Los Angeles, California, and Central Avenue 
Dairy, Incorporated, Party of the Second Part, an 
Arizona Corporation, having its principal offices in 
the City of Phoenix, County of Maricopa, State of 
Arizona; 

Witnesseth: 


Whereas, First Party is in the retail cheese busi- 
ness and has heretofore purchased two grades of 
cheese from Second Party, which grades of cheese are 
identified under the brand names of ‘‘La Barea”’ and 
‘*El Rey’’; and 

Whereas, an account has been stated between the 
parties hereto, arising out of previous transactions 
whereby it is mutually agreed between the parties 
hereto that First Party hereto owes to Second Party 
hereto, as of the date of this agreement, the sum 
of Thirty-seven hundred ninety-five and 04/100 
($3795.04) Dollars; and 

Whereas, it is the desire of both parties hereto to 
formulate an agreement for future dealings between 
the parties and to provide for a means of repayment 
of the stated balance due aforesaid ; 

Now, Therefore, in consideration of the premises 
and of the mutual promises by and between the par- 
ties as hereinafter set forth, it is hereby mutually 
agreed as follows: 

1. First Party agrees to withdraw from the retail 
or wholesale merchandising of cheese under the 
trade-names of ‘*La Barea’’ and ‘*E] Rey” in the 
states of Texas, New Mexico and Arizona. First 
Party further agrees that Second Party [23] shall 
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have the exclusive right to merehandise cheese under 
the trade names and brands of *‘La Barea”’ and ‘‘ El 
Rey’’ in the three states aforesaid throughout the 
period of this agreement; 

2. First Party agrees to purchase exclusively from 
Second Party all of those types of cheese merchan- 
dised by him in the State of California, which types 
of cheese are known as ‘‘Queso Duro”’ and ‘‘Queso 
Blanco’’ under the regulations of the California De- 
partment of Agriculture and more particularly de- 
seribed as chile cheese known as ‘‘La Barca’’ and 
white cheese known as ‘‘El Rey’’; which types of 
cheese First Party agrees not to manufacture or pur- 
chase elsewhere than from Second Party so long as 
said types of cheese are available from Second Party 
upon the order of First Party. First Party reserves 
the right to manufacture or purchase said types of 
cheese elsewhere in such amounts and at such times 
as Second party notifies First Party that Second 
Party cannot supply said types of cheese in the 
amounts and at the times as they may be required to 
the order of First Party; 

3. First Party agrees to pay Second Party for 
such amounts of the aforesaid types of cheese as may 
be ordered by him as follows: 


Queso Duro Cheese, Brand ‘‘La Barea’”’ 


femilekerand 1OAWES..........4.+.5... OT1h4e 
ole (GL: |S) tee eee 08e 
“hone. 2 (10S ee O8¢ 


Queso Blanco Cheese, Brand ‘‘E] Rey”’ 
CUO UDR i erro 0Se¢ 
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4. First Party agrees specifically to pay one (1c) 
per lb. over and above the prices scheduled aforesaid 
for every pound of cheese ordered by him hereafter, 
which one [24] cent per pound is to be applied to the 
repayment of account stated, as set forth herein- 
above, ‘such added payment of one cent per pound to 
be paid until the delinquent account in the sum of 
$3795.04 is paid in full with interest thereon from 
date at the rate of six (7) % per annum; 

5. First party agrees to accompany each order for 
cheese sent to Second Party with a check drawn in a 
stm equivalent to payment in full for the amount of 
cheese so ordered at the prices scheduled in Para- 
graph 3 hereof, together with one cent per pound 
added as hereinabove provided for the number of 
pounds so ordered; such one cent per pound being 
for application on the past due account hereinbefore 
set forth; 

6. First Party hereby agrees to execute herewith 
a promissory note in the sum of $3795.04, with in- 
terest thereon at the rate of six per cent per annum, 
interest payable semi-annually, which note is pay- 
able at the rate of ninety ($90.00) Dollars per month 
beginning on December 8, 1938, which said note shall 
be secured by a certain Deed of Trust to be executed 
coneurrently herewith by First Party which Deed 
of Trust shall grant for security purposes neverthe- 
less Lots 14 and 15, Block 9, Tract 5329, as per map 
recorded in Book 60, page 39 of Maps in the office of 
the County Recorder of Los Angeles County, and 
which Deed shall be subject, nevertheless, only to a 
certain Deed of Trust made and executed April 20, 
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1938, to John C. Licht and wife in the sum of $2,000, 
the balance due on such Deed of Trust being rep- 
resented by First Party as $1850.00 at this date. 
Said promissory note shall further be secured [25] 
by a certain chattel mortgage made and executed con- 
currently herewith pledging all of the personal prop- 
erty located on the above-described premises and 
used for and in connection with the said cheese busi- 
ness of First Party, or as more particularly set forth 
in the inventory attached to the said chattel mozt- 


gage ; 


7. First Party specifically agrees to order and 
purchase from Second Party, freight to be paid by 
First Party, under the terms and conditions afore- 
said, not less than nine thousand pounds of cheese 
per month hereafter of either ‘“‘E] Rey’’ or ‘‘La 
Barea,”’ or both in the aggregate until such time as 
the delinquent account of $3795.04 has been paid in 
mull ; 


8. Second Party agrees to ship such amounts and 
kinds of cheese to First Party as are ordered by First 
Party and accompanied by the check of First Party, 
as hereinbefore provided, covering the sale price of 
said cheese as per schedule aforesaid plus one cent 
per pound on all cheese ordered, which one cent per 
pound Second Party agrees to apply to the delin- 
quent account of First Party as aforesaid. Second 
Party further agrees that all cheese as ordered by 
First Party shall be of good quality and in mer- 
chantable condition. Second Party further agrees to 
supply said First Party, freight to be paid by First 
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Party, promptly upon receiving the order of First 
Panty: 


9. Second Party agrees to supply no other person 
or persons in the State of California with the grades 
and types of cheese, hereinbefore referred to, during 
the life of this agreement, and Second Party agrees 
to supply no cheese of the types aforesaid to any 
person anywhere knowing said cheese to be offered 
for sale in competition with First Party in the State 
of California during the life of this agreement. 


It Is Mutually Agreed as Follows: [26] 


10. It is hereby mutually agreed by and between 
the parties hereto that should First Party order and 
Second Party supply more than nine thousand 
(9,000) pounds of cheese in any given month here- 
after, the amount of cheese over and above the nine 
thousand lbs., together with the payments made 
thereon, shall apply to the credit of the First Party 
for the next two-month period subsequent thereto, 
both as to the requirement that First Party purchase 
nine thousand pounds of cheese minimum per month, 
and as to the application of the payment of one cent 
per pound for such cheese over and above the pur- 
chase price to the credit of First Party’s promissory 
note concurrently executed herewith, to the end that 
for any such three-month period hereafter First 
Party shall have purchased not less than twenty-sev- 
en thousand pounds of cheese, and shall have paid 
on account of the delinquent account, heretofore set 
forth, the sum of Two hundred seventy ($270.00) 
Dollars over and above the purchase price paid for 
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cheese received by First Party in accordance with 
the schedule of prices hereinabove set forth ; 


11. It is further mutually agreed by and between 
the parties hereto that in the event of default by First 
Party of any of the terms and conditions in this 
agreement set forth, Second Party shall, upon such 
default, have the right to proceed with the enforce- 
ment of the security hereinbefore provided to Second 
Party by First Party, and that such remedy shail not 
be exclusive but that Second Party shall have the 
right or remedy in addition to the enforcement of 
such security as may be given by law, and such rights 
or remedies of Second Party are hereby jointly de- 
clared to be cumulative in effect and all shall be avail- 
able to Second Party at one default of First Party; 


12. It is hereby mutually agreed by and between 
the parties hereto that this agreement shall remain 
in full force [27] and effect so long as First Party 
owes any balance of account to Second Party, either 
in connection with the stated balance due at the date 
of the execution of this agreement, to-wit, $3795.04, 
or in connection with any further credit extended to 
First Party during the life of this agreement, which 
additional credit may be granted at the option of 
Second Party, but which it is distinctly understood 
is not required to be given under the terms of this 


agreement. 


In Witness Whereof, the parties hereto have here- 
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unto set their hands and seals the day and year first 
hereinabove written. 


EVERT HAGAN, 
First Party, 
CENTRAL AVENUE DAIRY, 
INCORPORATED, 
By ED A. GEARE, 
President. [28] 


RETURN ON SERVICE OF WRIT 


United States of America, 
District of Arizona—ss: 


Civil 8741-BH, So. Dist., Calif. 

I hereby certify and return that I served the an- 
nexed Answer, Claim, Cross-Complaint of Defendant 
Complainant Hagan on the therein-named Kramer, 
Morrison, Roche and Perry by delivering to R. Wm. 
Kramer, member of firm and statutory agent for 
Central Avenue Dairy, by handing to and leaving a 
true and correct copy thereof with Mr. Kramer at 
11:45 a.m. on the 9th day of November, personally at 
Phoenix in said District on the 9th day of November, 
1948. 


Service, $2.00; Travel, .06. 


B. J. McKINNEY, 
U.S. Marshal, 
By /s/ M. CASSIE BAKER, 
Deputy. 


(Affidavit of Service by Mail attached.) 
[Endorsed]: Filed Feb. 14, 1949. [29] 
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[Title of District Court and Cause. ] 


SUMMONS 


To the above-named Defendant: Central Avenue 
Dairy, Ine. 


You are hereby summoned and required to serve 
upon Gilbert E. Harris, plaintiff’s attorney, whose 
address is 202 Title Insurance Building, Los An- 
geles 13, California, an answer to the complaint which 
is herewith served upon you, within 20 days after 
service of this summons upon you, exclusive of the 
day of service. If you fail to do so, judgment. by de- 
fault will be taken against you for the relief de- 
manded in the complaint. 


(Seal) EDMUND L. SMITH, 
Clerk of Court, 


By /s/ G. A. SAUNDERS, 
Deputy Clerk. 


Date: October 7, 1948. [31] 


RETURN ON SERVICE OF WRIT 


I hereby certify and return, that on the 14th day 
of October, 1948, I received the within summons and 
on October 19, 1948, served the Central Avenue 
Dairy, Inc., by delivering to Edwin G. Geare, Pres- 
ident of Company, copy of Summons with attached 
copy of Complaint in Interpleader and Order of In- 
junction and for Process and showing him the origi- 
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nal Summons at 10:15 a.m. at the Central Avenue 
Dairy, 3104 North Central Ave., Phoenix, Arizona. 


Marshal’s Fees: Travel, $.24; Service, $2.00; Total 
$2.24. 
B. J. McKINNEY, 
- United States Marshal, 
By /s/ M. CASSIE BAKER, 
Deputy United States Marshal. 


[Endorsed]: Filed Nov. 3, 1948. [32] 


At a stated term, to wit: The September Term. 
A.D. 1948, of the District Court of the United States 
of America, within and for the Central Division of 
the Southern District of California, held at the Court 
Room thereof, in the City of Los Angeles on Monday, 
the 8th day of November, in the vear of our Lord one 
thousand nine hundred and forty-eight. 


Present: The Honorable: Ben Harrison, District 
Judge. 


[Title of Cause. ] 


For hearing order to show cause why injunction 
should not be made permanent, and why decree 
should not be made discharging plaintiff from lia- 
bility ; 

Arch H. Vernon, Esq., appearing as counsel for 
plaintiff, makes a statement that the money is now 
on deposit in the Registry of the Court. 

Guy B. Graham, Esq., appearing as counsel for 
Defendant Hagan only, states no objection to grant- 
ing motion of plaintiff. 
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Court grants permanent injunction and discharges 
plaintiff from liability in this cause. Attorney Gra- 
ham makes a statement re cross-complaint, and Court 
allows cross-defendant Central Avenue Dairy to Nov. 
22, 1948, to answer cross-complaint of Defendant 
Hagan. [33] 


In the District Court of the United States, Southern 
District of California, Central Division 


Civil—No. 8741-BH 


TITLE INSURANCE AND TRUST COMPANY, 
a corporation, 
Plaintiff, 
vs. 


EVERT HAGAN, doing business as EL REY 
CHEESE CO., and CENTRAL AVENUE 
DAIRY, INC., a corporation, 

Defendants. 


DECREE 


The above-entitled action duly came on for hear- 
ing in the above-entitled Court before the Honorable 
Ben Harrison, Judge of said Court, on the 8th day of 
November, 1948, upon the Order of Injunction and 
for Process herein dated October 7, 1948, requiring 
defendants, and each of them, to show cause why the 
injunction heretofore granted should not be made 
permanent and why a decree should not be made dis- 
charging plaintiff from any and all liability to said 
defendants, or any or either of them; 
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Arch. H. Vernon, Lawrence L. Otis and Gilbert E. 
Harris, by Arch. H. Vernon, Esq., appearing for 
plaintiff; and 

Guy B. Graham, Esq., appearing for defendant 
Evert L. Hagan, doing business as El Rey Cheese 
Company ; 

There being no appearance on the part of defend- 
ant Central [34] Avenue Dairy, Ine., a corporation; 
and 

It appearing that the Summons and Complaint 
herein and Order of Injunction and for Process, 
dated October 7, 1948, had been duly served upon the 
defendant Central Avenue Dairy, Inc., a corpora- 
tion, and that said defendant has not answered the 
complaint herein nor appeared herein; and 

It appearing from the pleadings filed herein that 
the allegations contained herein are, and each of said 
allegations is, true; and the Court being fully ad- 
vised in the premises ; 


It Is Ordered and Decreed: 


That said defendants and their representative At- 
torneys, agents, or representatives, or any or either 
of them, be, and hereby are, forever enjoined from 
instituting or prosecuting any suit or proceeding in 
any State Court or in any United States Court on 
account of the money described in the complaint 
herein. 

That plaintiff be, and hereby is, forever discharged 
from any and all hability to said defendants, or any 
or either of them, on account of said money described 
in the complaint herein, to wit, the sum of $1750.00 
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deposited by plaintiff in the Registry of this Court 
to abide the further order of the Court herein. 
Dated November 15, 1948. 


/3/ BEN HARRISON, 
Judge. 


[Endorsed]: Filed Nov. 15, 1948. [35] 


[Title of District Court and Cause. ] 


NOTICE OF MOTION TO QUASH AND SET 
ASIDE ATTEMPTED SERVICE OF PROC- 
ESS AND TO QUASH AND SET ASIDE AT- 
TEMPTED SERVICE OF ANSWER, CLAIM 
AND CROSS -COMPLAINT OF DEFEND- 
ANT-CLAIMANT EVERT L. HAGAN. 


To Evert L. Hagan, Doing Business as El] Rey Cheese 
Company, Defendant and Claimant, and to Guy 
B. Graham, Esq., His Attorney, 115 N. Eastern 
Avenue, Los Angeles 22, California; and Title In- 
surance and Trust Company: 


You, and Each of You, will please take notice that 
Central Avenue Dairy, Inc., a corporation, by its at- 
torneys, Bodkin, Breslin & Luddy, hereby appears 
specially in this action for the purpose of this mo- 
tion only, and that said Central Avenue Dairy, Inc., 
so specially appearing by its attorneys, will move the 
above-entitled court in Court Room 6 of said Court, 
before the Hon. Benjamin, Harrison, Judge of said 
District Court, on Monday, December 6, 1948, at the 
hour of 10:00 o’clock a.m., of said day to quash and 
set aside the attempted service of process and to 
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quash and set aside the attempted service of the an- 
swer, claim and [36] cross-complaint of defendant 
claimant Evert L. Hagan upon defendant Central 
Avenue Dairy, Ine. 

That said motion will be made on the following 
grounds: 

1. The delivery of a copy of the answer, claim and 
cross-complaint of defendant claimant Evert L. Ha- 
gan to R. William Kramer on November 9, 1948, or 
at any other time, as agent appointed pursuant to 
the laws of the State of Arizona, to receive service 
of process on behalf of defendant Central Avenue 
Dairy, Inc., an Arizona corporation, at the City of 
Phoenix, Maricopa County, State of Amzona, said 
City of Phoenix, in the State of Arizona, being out- 
side of the Federal District and outside of the state 
in which the above-entitled court is held, and no copy 
of the summons upon the cross-complaint being at- 
tached to or delivered with said answer, claim and 
cross-complaint. was not sufficient to vest the above- 
entitled court with jurisdiction over the person of 
defendant Central Avenue Dairy, Inc. 

2. The delivery of a copy of the answer, claim and 
cross-complaint of defendant claimant Evert L. Ha- 
gan to R. William Kramer personally on November 
9, 1948, as the agent appointed pursuant to the laws 
of the State of Arizona to receive process on behalf of 
defendant Central Avenue Dairy, Inc., an Arizona 
corporation, at the City of Phoenix, Maricopa 
County, State of Arizona, at which time no copy of 
the summons on the cross-complaint was attached to 
or served with said answer, claim and cross-com- 


i 
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plaint, said defendant Central Avenue Dairy, Inc., 
not having made a general or special appearance in 
said action prior to the delivery of a copy of such 
answer, claim and cross-complaint to said R. Wil- 
liam Kramer was not sufficient to vest the above-en- 
titled court with jurisdiction over the person of the 
defendant Central Avenue Dairy, Inc. 

3. That the mailing on October 30, 1948, of a copy 
of the answer, claim and cross-complaint of defend- 
ant claimant Evert L. [87] Hagan to Kramer, Mor- 
rison, Roche & Perry at the City of Phoenix, County 
of Maricopa, State of Arizona, as the alleged attor- 
neys for defendant Central Avenue Dairy, Inc., said 
defendant not having theretofore made a general or 
special appearance in said action and no copy of the 
summons on the cross-complaint having been at- 
tached to or mailed with said answer, claim and 
eross-complaint was not sufficient to vest the above- 
entitled court with jurisdiction over the person of 
defendant Central Avenue Dairy, Inc. 

That said motion will be made upon the affidavits 
of Ed A. Geare and R. William Kramer served and 
filed herewith and upon the files, records and papers 
in the above-entitled action. 


Dated: November 22, 1948. 


BODKIN, BRESLIN & LUDDY, 
By /s/ HENRY G. BODKIN, 
Attorneys for defendant, 
Central Avenue Dairy, Inc. 


(Acknowledgment of Service.) 
[Endorsed]: Filed Nov. 22, 1948. [38] 
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AFFIDAVIT IN SUPPORT OF MOTION TO 
QUASH AND SET ASIDE ATTEMPTED 
SERVICE OF PROCESS AND TO QUASH 
AND SET ASIDE ATTEMPTED SERVICE 
OF ANSWER, CLAIM AND CROSS - COM- 
PAN: 


District of Arizona, 
County of Maricopa—ss. 


Ed A. Geare, being first duly sworn, upon oath de- 
poses and says: 


That he is President and General Manager of Cen- 
tral Avenue Dairy, Ine., a corporation; that said 
Central Avenue Dairy, Inc., is a corporation organ- 
ized and existing under the laws of the State of Ari- 
zona, having its principal place of business in the 
City of Phoenix, Maricopa County, Arizona, and that 
said Central Avenue Dairy, Inc., was incorporated 
under the laws of the State of Arizona on the 24th 
day of May, 1926; 

Affiant further states that said defendant Central 
Avenue Dairy, Inc., has never done any intrastate 
business in the State of [40] California; that it never 
did, and does not now, have any agent in the State 
of California; that it has never maintained an office 
in said State of California; and that any business 
which it may have had in said State of California 
was wholly interstate in its nature ; 

That at no time prior to the date hereof has de- 
fendant Central Avenue Dairy, Inc., a corporation, 
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made any general or special appearance in the above- 
entitled action. 


/s/ ED A. GEARE. 
Subscribed and sworn to before me this 19th day 
of November, 1948. 


(Seal) /s/ AMY SWEEN, 
Notary Public in and for said County and State. 


(Acknowledgment of Service.) 


[Endorsed]: Filed Nov. 22, 1948. [41] 


[Title of District Court and Cause. ] 


AFFIDAVIT IN SUPPORT OF MOTION TO 
QUASH AND SET ASIDE ATTEMPTED 
SERVICE OF ANSWER, CLAIM AND 
CROSS-COMPLAINT. 


District of Arizona, 
County of Maricopa—ss. 


R. William Kramer, being first duly sworn, de- 
poses and says: 


That he is an attorney at law duly licensed to prac- 
tice in all of the courts of the State of Arizona and 
is a member of the law firm of Kramer, Morrison, 
Roche & Perry with offices at Phoenix, Arizona, and 
that at all times hereinafter mentioned the affiant 
was, and now is, a resident of the County of Mari- 
copa, State of Arizona; that on November 9, 1948, 
the United States Marshal for the United States Dis- 
trict Court of Arizona, acting by and through one of 
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his authorized deputies delivered to your affiant at 
the City of Phoenix, County of Maricopa, State of 
Arizona, United States District Court of Arizona, 
outside of the District of the United States for the 
Southern District of California, Central Division, 
as statutory agent for the Central Avenue Dairy, 
Ine., in the State of Arizona, one copy only of the 
answer, claim and ecross-complaint of defendant 
claimant Evert L. Hagan in the above-entitled ac- 
tion, which action is pending in the District Court of 
the United States, for the Southern District of Cali- 
fornia, Central Division, and that the said defend- 
ant Central Avenue Dairy, Inc., had not on Novem- 
ber 9, 1948, or at any time prior thereto, made any 
general or special appearance in said action and that 
there was not attached to or delivered with said copy 
of the answer, claim and cross-complaint any copy of 
a summons on the cross-complaint ; 


That affiant is informed and believes and there- 
fore alleges that the United States District Court for 
the Southern District of California, Central Division, 
acquired, and has, no jurisdiction whatever over Cen- 
tral Avenue Dairy, Inc., which is a corporation or- 
ganized and existing under and by virtue of the laws 
of the State of Arizona; that Central Avenue Dairy, 
Ine., has no agent or agents in the State of Califor- 
nia, nor is it doing any business whatsoever in said 
State ; 


That there was no copy of the summons on the 
cross-complaint attached to the copy of the said an- 
swer, claim and cross-complaint which was mailed to 
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the law firm of Kramer, Morrison, Roche & Perry 
on October 30, 1948; 


Wherefore, affiant prays that an order be made 
quashing and setting aside the attempted service of 
the answer, claim and cross-complaint of defendant 
Evert L. Hagan upon defendant [44] Central Ave- 
nue Dairy, Ine., in the above action, for the reasons 
specified in the foregoing portions of this affidavit. 


/s/ R. WILLIAM KRAMER. 


Subscribed and sworn to before me this 19th day 
of November, 1948. 


(Seal) /s/ GENE GLADNEY, 
Notary Public in and for said County and State. 


My commission expires July 23, 1949. 


(Acknowledgment of Service.) 


[Endorsed]: Filed Nov. 22, 1948. [45] 
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In the District Court of the United States for the 
Southern District of California, Central Division 


File No. 8741-BH 


TITLE INSURANCE & TRUST CO., a corpora- 
tion, 
Plaintiff, 
ie: 


EVERT HAGAN, dba El Rey Cheese Company, and 
CENTRAL AVENUE DAIRY, INC., a corpora- 
tion, 

Defendants-Claimants. 


JUDGMENT OF DISMISSAL 


The motion of defendant Central Avenue Dairy, 
Ine., to quash and set aside the attempted service of 
process and to quash and set aside the attempted serv- 
ice of answer, claim and cross-complaint of defend- 
ant Evert L. Hagan, came on regularly to be heard 
before the Honorable Ben Harrison, Judge of the 
ahove-entitled Court, on December 20, 1948, the said 
Evert L. Hagan appearing by his counsel, Guy B. 
Graham, Esq., and George W. Rochester, Esq., and 
Central Avenue Dairy, Inc., appearing by its coun- 
sel Henry G. Bodkin, Esq., of Bodkin, Breslin & 
Luddy, and the Court having heard the argument of 
counsel and the matter having been heretofore sub- 
mitted and the Court being fully advised in the prem- 
ises, does hereby find that said motion should be 
granted and said cross-complaint dismissed for lack 


) 
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of jurisdiction of the defendant [47] Central Avenue 
Dairy, Inc., an Arizona corporation; 


Wherefore, It Is Hereby Ordered, Adjudged and 
Decreed that the said motion be, and the same is 
hereby granted and said cross-complaint of defend- 
ant Evert L. Hagan against defendant Central Ave- 
nue Dairy, Inc., is hereby dismissed for lack of juris- 
diction of defendant Central Avenue Dairy, Inc., an 
Arizona corporation. 


Done This 31st day of Dec., 1948. 


/s/ BEN HARRISON, 
District Judge. 


(Acknowledgement of Service.) 


[Endorsed]: Filed Dee. 31, 1948. [48] 


[Title of District Court and Cause. ] 


NOTICE OF ENTRY OF JUDGMENT OF 
DISMISSAL 


To Title Insurance & Trust Co., and to Arch H. Ver- 
non, Its Attorney; and to Evert L. Hagan, Doing 
Business as El Rey Cheese Company, and to 
Messrs. Guy B. Graham and George W. Roches- 
ter, His Attorneys: 


You, and Each of You, will please take notice that 
the judgment of dismissal of the cross-complaint of 
Evert L. Hagan, doing business as El Rey Cheese 
Company, against the defendant Central Avenue 
Dairy, Inc., an Arizona corporation, was entered De- 
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cember 31, 1948, in Civil Order Book 55 at page 44 of 
the above-entitled Court. 


Dated: January 5, 1949. 


BODKIN, BRESLIN & LUDDY, 
. By /s/ G STUART SILLIMAN, 
Attorneys for defendant Central Avenue Dairy, Ine. 


(Acknowledgment of Service.) 


[Endorsed]: Filed Jan. 6, 1949. [50] 


In the District Court of the United States for the 
Southern District of California, Central Division 


File No. 8741-BH. 


TITLE INSURANCE AND TRUST COMPANY, 
a corporation, 
Plaintiff, 
vs. 


EVERT L. HAGAN, doing business as El Rey 
Cheese Company, and Central Avenue Dairy, 
Ine., a corporation, 

Defendants. 


CIVIL INTERPLEADER ACTION — JUDG- 
MENT RE MONEYS DEPOSITED IN IN- 
TERPLEADER 


That the above-entitled action was filed by the 
plaintiff under the act approved January 25, 1948, 
Chapter 646 Public Law 773, Laws of the 80th Con- 
gress, 2nd Session; U.S. Code Title 28, Section 1335. 
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That in connection therewith the plaintiff depos- 
ited with this court the sum of $1750.00 and that the 
plaintiff made no claim to said sum and requested 
that the said sum be disbursed to the person legally 
entitled thereto ; 

That process was issued by the court directed to 
the defendants and was duly and regularly served on 
each of said defendants ; 

That the defendant Evert L. Hagan filed an an- 
swer to plaintiff’s complaint and a claim for the 
moneys deposited in court [52] and further a ecross- 
complaint against the defendant Central Avenue 
Dairy, Inc., seeking other affirmative relief ; 

That the defendant Central Avenue Dairy, Inc., 
failed to answer the plaintiff’s complaint and that 
upon November 15, 1948, this court made a decree 
enjoining the defendants and either of them from 
executing or prosecuting any suit or proceedings in 
any State or U. S. Court on account of moneys de- 
scribed in the complaint and deposited by plaintiff, 
and discharging plaintiff from any and all further 
hability in connection with said matter, and further 
providing that said moneys remain on deposit sub- 
ject to further order of the Court herein; 

Thereafter the defendant Central Avenue Dairy, 
Ine., appeared specially in the above-entitled action 
and made no claim to the moneys deposited in said 
action but moved the court to quash and set aside the 
attempted service of process and attempted service 
of the answer, claim and cross-complaint of the de- 
fendant, Evert L. Hagan. 

That thereafter this Court granted judgment upon 
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such motion, adjudging that the cross-complaint of 
the defendant Evert L. Hagan against the defendant 
Central Avenue Dairy be dismissed for lack of juris- 
diction of the defendant Central Avenue Dairy, Ine. 

That judgment of dismissal was entered on De- 
cember 31, 1948, in Civil Order Book 55, Page 44. 

That notice of appeal from said judgment of dis- 
missal was filed on January 7, 1949, for and in behalf 
of the defendant and cross-complainant, Evert L. 
Hagan. That no appeal has been taken from the de- 
eree of this Court of November 15, 1948, and that the 
time for the taking of any such appeal and for filing 
of notice of appeal from said decree has expired. 

That said sum of $1750.00 still remains upon de- 
posit with the said Court and that the defendant 
Evert L. Hagan is the only party who has laid claim 
to said sum, and [53] 

It Appearing that there is no just reason for de- 
lay in the disbursement of said sum to said defend- 
ant Evert L. Hagan pending his appeal upon and 
from order of dismissal of his cross-complaint against 
the defendant Central Avenue Dairy, Inc., and 

It Further Appearing that judgment should be 
made and entered disbursing said sum of $1750.00 to 
said Evert L. Hagan at this time; 

Now Therefore, It Is Hereby Ordered, Adjudged 
and Decreed: 

That the default of the defendant Central Avenue 
Dairy, Inc., to the complaint filed herein and process 
issued and served thereon be entered forthwith. 

That the sum of $1750.00 on deposit with this court 
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in this action be immediately paid to the said de- 
fendant, Evert L. Hagan herein. 


The Clerk of this Court Is Hereby Ordered to im- 
mediately enter this judgment. 


It Is Hereby Adjudged that there is no just rea- 
son for delay in the granting of this judgment or for 
its entry by the Clerk of this Court. 


Judgment Is Granted and Directed to Be Entered 
Without Prejudice to the Appeal Now Pending on 
Behalf of the Defendant Evert L. Hagan from the 
judgment of dismissal of the cross-complaint, said 
judgment having been entered on December 31, 1948, 
in Civil Order Book 55 at page 44 of the above-en- 
titled Court. 


Dated February 15th, 1949. 


/s/ BEN HARRISON, 
Judge of the United States District Court. 


Judgment entered Feb. 15, 1949. 
[Endorsed]: Filed Feb. 15, 1949. [54] 


[Title of District Court and Cause. | 


NOTICE OF APPEAL 


To: Central Avenue Dairy, Inc., and Bodkin-Bres- 
lin & Luddy, its Attorneys: 


You and Each of You Take Notice, that the claim- 
ant.and defendant, Evert L. Hagan, does hereby ap- 
peal to the United States Cireuit Court of Appeals 
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for the Ninth Cireuit, from the Orders and Judg- 
ment of the above-entitled Court in the above-entitled 
Action and all proceedings therein. 


Dated: January 3, 1949. 


/s/ GUY B. GRAHAM, 
Attorney for Defendant Evert L. Hagan. 


(Duly Verified.) 
(Affidavit of Service by Mail attached.) 
Endorsed: Filed Jan. 7, 1949. [55] 


f 


[Title of District Court and Cause. ] 


EXTENSION OF TIME 
Good cause appearing therefore, it is hereby, 
Ordered : 


That the defendant, claimant, cross-complainant 
and appellant, Evert L. Hagan, may have up to and 
including the 2nd day of April, 1949, to file with the 
Clerk of the Cireuit Court of Appeals, the record on 
appeal and said appeal to be docketed in said Court. 


Dated: This 9th day of February, 1949. 
/s/ PAUL J. McCORMICK, 
Judge of the United States District Court. 
(Affidavit of Service by Mail attached.) 
[Endorsed]: Filed Feb. 9, 1949. [57] 
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STIPULATION RESPECTING CASH 
DEPOSIT IN LIEU OF BOND 


Evert L. Hagan, defendant, claimant, cross-com- 
plainant and appellant in the above-entitled action, 
hereby and herewith deposits with the Clerk of the 
above-entitled court, in leu of furnishing a personal 
surety bond as required by Rule 73 (¢) of the Federal 
Rules of Civil Procedure, cash, in the sum of Two 
hundred fifty and no/100 ($250.00) Dollars, and 
hereby stipulates, consents and agrees that said sum 
of Two hundred fifty and no/100 ($250.00) Dollars, 
shall be and constitute the bond of appellant for costs 
on appeal as required by law and that the same shall 
secure the payment of costs if the appeal is dismissed 
or the judgment affirmed, or of [59] such costs as the 
Appellate Court may award if the judgment is modi- 
fied. Said defendant and cross-claimant, stipulates, 
consents and agrees that in the case of default or 
eontumacy on the part of said defendant and cross- 
claimant or his attorney, the court may upon notice 
to said defendant and cross-claimant of not less than 
10 days, proceed summarily and render judgment 
against said defendant and cross-claimant in accord- 
ance with his obligation hereunder and award execu- 
tion thereon. 

Witness my hand and seal this 21st day of Febru- 
ary, 1949. 

/s/ EVERT L. HAGAN, 
Defendant, claimant, cross-complainant and appel- 
lant. 
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State of California, 


County of Los Angeles—ss: 


On this 21st day of February, 1949, before me, Rita 
Finn, a Notary Public in and for the said County and 
State, residing therein, duly commissioned and 
sworn, personally appeared Evert L. Hagan, known 
to me to be the person whose name is subseribed to 
the within Stipulation and acknowledged to me that 
he executed the same. 

In Witness Whereof, I have hereunto set my hand 
and affixed my official seal the day and year in this 
certificate first above written. 


(Seal) {sf RYTA FINN 
Notary Public in and for the County of Los Angeles, 
State of California. 
My commission expires Feb. 18, 1952. 


Approved: 
/s/ BEN HARRISON, 
Judge. 
(Affidavit of Service by Mail attached.) 
[Endorsed]: Filed Feb. 21, 1949. [60] 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS ON APPEAL 


By way of preface it should be stated that a de- 
fault judgment was granted claimant Evert L. Ha- 
gan upon his claim filed herein to the funds deposited 
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in interpleader. This appeal does not involve this de- 
fault judgment, but only the order of the District 
Court refusing to entertain the cross-claim or cross- 
complaint. The Point on appeal is: 


In an interpleader action filed under the Act ap- 
proved January 25, 1948, Chapter 646, Public Law 
773, Laws of the 80th Congress, Second Session; 
United States Codes, Title 28, Section 1335. wherein 
the court has obtained jurisdiction [62] of both claim- 
ants, and interpleader is adjudged to be proper, may 
the court entertain a cross-claim or cross-complaint 
by the claimant resident in the state where the court 
is sitting against the non-resident claimant, where the 
cross-claim or cross-complaint was served and filed 
by the resident claimant upon the nonresident claim- 
ant, when the cross-claim or cross-complaint involves 
a claim for damages, in addition to the claim for the 
fund deposited in interpleader, when the claim for 
the fund deposited, and the claim for damages arise 
from and are based upon an alleged breach of the 
same contract ? 


Dated: February 21, 1949. 
/s/ CHARLES WILLIAMS, 
Attorney for defendant, claimant, cross-complainant 
and appellant Evert L. Hagan. 
(Affidavit of Service by Mail attached.) 


[Endorsed]: Filed Feb. 21, 1949. [63] ay 
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REQUEST AND DESIGNATION OF 
PORTIONS OF RECORD FOR 
APPEAL 


The: defendant, claimant, cross - complainant and 
appellant, Evert L. Hagan, having filed notice of 
appeal from the judgment of Dismissal filed in the 
above-entitled action upon December 31, 1948, hereby 
requests that the Clerk of the above-entitled Court 
prepare and certify the following portions of the rec- 
ord as the record on appeal and transmit a true copy 
of the following: 

The complaint in interpleader. 

Deposit of money in interpleader receipt. 

Motion to issue summons and order thereon of 
Oct. 7, 1948. 

Order of injunction and for process of Oct. 7, 1948. 

Answer, claim and cross-complaint of Evert L. 
Hagan. 

Summons issued to Central Avenue Dairy, Ince., 
and return of service thereon. [65] 

Order making injunction permanent. 

Minute Order permitting cross-defendant Central 
Avenue Dairy, Inc., to answer, dated November 8, 
1948. 

Decree dated November 15, 1948. 

Notice of Motion of Central Avenue Dairy, Ine., to 
quash and set aside service filed November 22, 1948. 

Affidavits in support of motion to quash and set 
aside service. 

Judgment of Dismissal filed December 31, 1948. 


Co 
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Notice of Entry of Judgment. 

Notice of Appeal. 

Return of Writ, Service of Answer, Claim, Cross- 
complaint on Kramer, Morrison, Roche and Perry. 

Judgment re monies deposited in interpleader. 

Cost Bond on Appeal. 

Designation of portions of record for appeal. 

Statement of Points on Appeal. 


Dated: February 21, 1949. 


/s/ CHARLES WILLIAMS, 
Attorney for defendant, claimant, cross-complainant 
and appellant, Evert L. Hagan. 


(Affidavit of Service by Mail attached.) 
[Endorsed]: Filed February 21, 1949. [66] 


CERTIFICATE OF CLERK 


I, Edmund L. Smith, Clerk of the United States 
District Court for the Southern District of Cali- 
fornia, do hereby certify that the foregoing pages 
numbered from 1 to 67, inclusive, contain the original 
Complaint in Interpleader; Deposit; Motion: Order 
of Injunction and for Process; Answer, Claim and 
Cross-Complaint of Defendant-Claimant, Evert L. 
Hagan; Summons and Return of Service; Decree; 
Notice of Motion to Quash and Set Aside Attempted 
Service of Process and to Quash and Set Aside At- 
tempted Service of Answer, Claim and Cross-Com- 
plaint of Defendant-Claimant Evert L. Hagan; Af- 
fidavits of Ed A. Geare and R. William Kramer in 
Support of Motion to Quash, etc.; Judgment of Dis- 


r 
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missal; Notice of Entry of Judgment of Dismissal; 
Judgment re Moneys Deposited in Interpleader ; No- 
tice of Appeal; Order Extending Time to Docket 
Appeal; Stipulation Respecting Cash Deposit in Lieu 
of Bond Statement of Points on Appeal and Designa- 
tion of Record on Appeal and a full, true and correct 
copy of Minute Order Entered November 8, 1948, 
which constitute the record on appeal to the United 
States Court of Appeals for the Ninth Circuit. 


I further certify that my fees for preparing and 
certifying the foregoing record amount to $2.00 which 
sum has been paid to me by appellant. 


Witness my hand and the seal of said District 
Court this 22nd day of March, A.D. 1949. 


(Seal) EDMUND L. SMITH, 
Clerk. 


[Endorsed]: No. 12211. United States Court of 
Appeals for the Ninth Circuit. Evert L. Hagan, do- 
ing business as El Rey Cheese Co., Appellant. vs. Cen- 
tral Avenue Dairy, Inc., Appellee. Transcript of Rec- 
ord. Appeal from the United States District Court 
for the Southern District of California, Central Di- 
vision. 

Filed March 24, 1949. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


Civil Interpleader Action 
No. 12211 
EVERT L. HAGAN, 


Appellant, 
vs. 
CENTRAL AVENUE DAIRY, INC., a corporation, 
Respondent. 


STATEMENT OF POINTS ON APPEAL 


By way of preface it should be stated that a de- 
fault judgment was granted claimant Evert L. Ha- 
gan upon his claim filed herein to the funds deposited 
in interpleader. This appeal does not involve this de- 
fault judgment, but only the order of the District 
Court refusing to entertain the cross-claim or cross- 
complaint. The Points on Appeal are: 

1. In an interpleader action filed under the Act 
approved January 25, 1948, Chapter 646, Public Law 
773, Laws of the 80th Congress, Second Session, 
United States Codes, Title 28, Section 1335, wherein 
the Court has obtained jurisdiction of both claim- 
ants, and interpleader is adjudged to be proper, may 
the Court entertain a cross-claim or cross-complaint 
by the claimant resident in the state where the Court 
is sitting against the non-resident claimant, where 
the cross-claim or cross-complaint was served and 
filed by the resident claimant upon the non-resident 
claimant, when the cross-claim or cross-complaint in- 
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volves a claim for damages, in addition to the claim 
for the fund deposited in interpleader, when the 
claim for the fund deposited, and the claim for dam- 
ages arise from and are based upon the same breach 
of the same contract ? 

2. Appellant contends that the District Court hav- 
ing once obtained jurisdiction of the non-resident 
Central Avenue Dairy, Inc., for the purposes of in- 
terpleader, had jurisdiction to adjudicate cross- 
claims between claimants which were germaine to 
the issues involved in the interpleader. 

3. The District Court erred in ruling it could not 
entertain a cross-claim by the resident claimant 
against the non-resident claimant where the cross- 
claim arose out of the same breach of the same con- 
tract that the deposit in the interpleader and the con- 
flicting claims thereto arose. 

4. The District Court erred in dismissing a cross- 
claim where the two claimants are before the Court 
in interpleader and the deposit is claimed by one 
claimant by virtue of a breach of a contract, and the 
same claimant also claims damages by way of cross- 
claim for the same breach of the same contract. 


Dated: April 14th, 1949. 


/s/ CHARLES WILLIAMS, 
Attorney for Defendant, Claimant, Cross-Claimant 
and Appellant Evert L. Hagan. 
(Affidavit of Service by Mail attached.) 


[Endorsed]: Filed April 16, 1949. Paul P. O’Brien, 
Clerk. 


